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UNITED STATES DISTRICT COURT 


BISTRICT OF CONNECTIC! 


FRANCIS X,. CALO, t 


Plaintiff t 


vs. t 


R, MORRIS PAINE, Chairman of the Waterbury : 
Parkiny Authority, individually and in hi 
official capacity; LLIAM DANTON, RAYON” 2 
GIANNAMORE, vAMES JNNITTO, and JOSEPH ND. 


UBALDI, members of the Witerbury Parking s CIVIL ACTION NO. 
Authority, indiv ally and in their 

official capacitics; &LBERT ©. PROVOST, ? 

Acting Director of VYersonnel of the Civil 

Service Commission of the City of \aterbury, : 

individually and in his official capacity; 


JAMES B. GRIFFIN, Chairman of the Civil : COMPLAINT 
. Service Cormission of the City of Waterbury, 
. individually and in his official capacity; z 
° LOUIS MASTERS, RICi (1D BRUNO, MURRAY WEISS, 


and WILLIAM J. SULLIVAN, members of the : 
: Civil Service Cc: mission of the city of 


Waterbury, individually and in their : 
official capacities: and VIC% MAMBRUNO, 
Mayor of the City of Waterbury, individually : 


and in his official capacity, 


Defendants 


1. whe plaintirft in this action is ti {ox Si ivs 
LAECtor Lac Fai i autnority i the clty of e ‘ 
Was Til pas Nis position by . ucien ints aftelL I 3 { 4 
four wontas of als Gix-iontn probationary periocu nac el seu, 
Without velng afiforueu duvance notice of jes 4 st in, 
Witnoutl adh Opportunity to controint auverse Witnesses ,j} Lierw 
Relutle Ciialyges, al wi Cc 4 aring ivan in. 
LGCarele “UC pr % ° it ature a Ciidal mu ¢ 
pea lici 5 ti Cc they ve ner t 4 ive famaged L§ z t 10! , 
tae Cou ity anu inter with hg bility sar 
tuture Gipsoyment. duh efe ts’ failur to rov pla 
tiff with the rudii of due rocess, actin inGe. lo. f 
State law, constitutes a deprivation of both propert i liberty 
. Without Gue process of law, in violation of the FPourtecnth Amend- 
° 
cnt an 42 U.S. LYos. La tion, the delencuant \ L in f 
: motivated, not by the plaintiff's inability or 
handle the re iS position, but by a « lire 
retaliate aydinst hi LOr slg rlozr politic al and pubsaic pOrvisc 
activities, ana particulurly tor his candidacy in Septenber, 1973, 
dn a Democratic priswiry 2m Oppositon oO a Slate Neducu by ne ¢ 
the defendants. Purthexrimore, the conduct of tiie cele jants, i 
acting toy wer to accomplish t ix purpose £ disiad ing th 
pia@intifttl Lor imps Lt reasons and Without uve proc: » Of law, 
constit cG 4 CUNSD1LI y to di priv the plaintiil oi ls Friagits 
protected py 42 U.S.C. 1963. 
ajo 


2. This action teglaratory and injunctive relief, back 
pay, a ensatory and pun} 7c damaces 1S authorized by 
42 U.S.C 19583, for the pur of redressing the dGenrivation of 
raghts, privileges, and immurities secured to tne plaintiff hy 
the due process clause of the Fourteenth Amendment to the United 
States Constitution. 

3. Jurisdiction is conferred on this Court by 28 U.S.C. 


1343(3), 28 U.S.C. 13( 4) and 2B Wes.0.. USSk. 
4. Power to grant the injunctive and declaratory relief sought 
by the plaintiff is conferred by 28 U.S.C. 2202, 28 U.S.C. 2202 


28 U.S.C.1343, and Rule 57 of the Federal Rules of Civil Procedure, 


lit. PARTIES 


5, ‘fhe plaintiff, FRANCIS x. CALO, is a resivient of the 


State of Connecticut and a citizen of the State of Connecticut and 
of the United States. he was, until July 19, 1974, the Executive 
Director of tne Waterbury Parking Authority at an annual salary 
of $12,605. 

6. The defendant, R. MORRIS PAINE, resides at 42 Lee St., 
Waterpvury, Connecticut. if#e is the chairman of the \iaterpury 
Parking Autnority. 


7. he defendant, WILLIAN BARTON, resides at 95 Fairwood 


Avwnue, Weterbury, Connecticut. He is a member of tne Waterbury 
Parking Authority. 
y? 


&. The defendant, RAYMOND GIANNAMORE, resides at 83 
‘ ‘ 


hurwood kKa., Waterbury, Conneticut. lic is a member of the 


Waterbury Parking Authority. 


9. The defendant, JAMES JANNITTO, resides at 237 Willow 
St., Waterbury, Connecticut. He is a member of the Waterbury 
Parking Authority. 

10. The defendant, JOSEPH D. UBALDI, resides at 94 Clough 
Rd., Waterbury, Connecticut. ile is a member of the Waterbury 
Parking Authority. 

11. The defendant, ALBERT E. PROVOST, resides at 5 Coach 


Drive, Waterbury, Connecticut. Ne is the Acting Director of 


Personnel of the Civil Service Commission of the City of Waterbury. 


12. The defendant, JAMES B. GRIFFIN, resides at 129 Irvington 
Avenue, Waterbury, Connecticut. Je is the chairman of the 
Civil Service Commission of the City of Waterbury. 

13. The defendant, LOUJS MASTERS, resides at 151 Bateswood 
Road, Waterbury, Connecticut. He is a member of the Civil 
Service Commission of the City of Waterbury. 

14, The defendant, RICHARD BRUNO, resides at 67 Newfield 
Avenue, Waterbury, Connecticut. He is a member of the Civil 
Service Commission of the City of Waterbury. 

15. The de’cndant, MURRAY WEISS, resides at 360 Country Club 
Road, Waterbury, Connecticut. He ig a member of the Civil 
Service Commission of the City of Waterbury. 

16. The defendant, WILLIAM J. SULLIVAN, resides at 36 
Pineridge Road, Waterbury, Connecticut. He is a member of the 


Civil Service Commission of the City of Waterbury. 
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plaintiff of their intention to do so. 


22. On July 5, 1974, the defendants, R. MORRIS PAINE, 


WILLIAM A, BARTON, RAYMOND GIANNAMORE, JAMES JANNITTO, and 

YOSEPH D, UDALDI, individually and in their capacity as members 

of the Weterbury Parking Authority, recommended that 

the plaintiff be dismissed from his position as Executive Director 
of the Waterbury Parking Authority, said dismissal to take 


immediate effect. 

23. At no time prior to the meeting on July 5, 1974, was 
the plaintiff given by the defendant members of the Waterbury 
Parking Authority any written notice of either the general or the 
specific nature of the charges against him or the basis for his 
dismissal, nor was he given any opportunity to confront witnesses 
or otherwise refute ‘ny charges. 

24. The plaintiff was present at the meeting on July 5, 1974, 
and, at his insistence, a letter, signed by the defendant, 

R. MORRIS PAINE, and purportedly stating the charges against the 
plaintiff, was read into the record. A copy of that letter is 
attached to this complaint as Exhibit A. 

25. The plaintiff did not receive a copy of this letter 
until some time after the above meeting. Said letter contains 
numerous serious allegations against the plaintiff, including 
charges of tack of tact, abrasive personality, lack of respect 
and consideration for others, the making of statements and taking 
of action without adequate knowledge of the facts, and the 


causing of ceterioration of employee relations. 
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26. No evidence in support of the charges in this letter 


was presented at the July 5 meeting, nor has any been presented 
to the plaintiff since then. The letter contains no factual 
statements and no specifics beyond the general conclusionary 


statements within ‘t,. 

27. At no time since July 5, 1974, has the plaintiff been 
permitted by the Waterbury Parking Authority or by the defendant 
mIembers Of the Waterbury Parking Authority to confront any 
witnesses upon whose statements the charges in the letter were 
based, to learn the names of those witnesses, or to learn 
the dates upon which the alleged misconduct occurred. 

28. At the July 5 meeting, and at all times thereafter, the 
plaintiff has denied the charges made against him. The plaintiff 
believes that at all times he discharged his duties faithfully 
and in accordance with the obligations of the position he held. 

29. At the July 5 meeting, and on numerous occasions there- 
after, the plaintiff has asked that the charges against him be 
made specific and that he be allowed a hearing in which to con- 
front his accusers and prove his innocence of the charges. 

30. On July 5, 1974, the defendant, ALBERT E. PROVOST, in- 
dividually and in his official capacity, ratified the recommenda- 
tion made at the July 5 meeting by the d Zendant members of the 
Waterbury Parking Authority. The letter of recommendation, with 
his endorsement thereon, is attached as Exhibit B. 

31. Upon ratification by the defendant, ALBERT E. PROVOST, 


the plaintiff was dismissed from his position immediately, sub- 


ject to his right to receive his pay through July 19, 1974. 
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32. The plaintiff reported to work every work day from July 
6, 1974, throush July 19, 1974, but he was permitted to perform 
no duties as Executive Director of the Waterbury Parking Author- 
ity after July 5, 1974, and he has received no compensation for 
any period of time subsequent to July 19, 1974. 
33. On July 5, 1974, the plaintiff requested a meeting with “8 
the Civil Service Commission of the City of Waterbury and its 
defendant members to discuss his dismissal and the charges against 
him. ' On July 18, 1974, the plaintiff further requested that the 
“Civil Service Commission end its defendant members revoke the 
(ratification of his dismissal made by the defendant, ALBERT LE. 
PROVOST. 4 
34. On July 22, 1974, the defendants JAMES B. GRIFFIN, 
LOUIS MASTERS, RICHARD BRUNO, MURRAY WEISS, and WILLIAM J. 
SULLIVAN, individually and in their capacity as members of the 
Civil Service Commission of the City of Waterbury, met 
together and refused to grant the plaintiff a hearing before the 
Civil Service Commission, and no such hearing has ever been held, 
35. At oo time, either before, on, or after July 5, 1974, 
has the defendant, ALBERT E. PROVOST, the Civil Service 
Coumission of the City of Waterbury, or the defendant members of 
the Civil Service Commission of the City of Waterbury provded 
the plaintiff with notice of the specific charges against him, 
an opportunity to confront witnesses against him and to refute 
the charges, or a hearing of any sort. 
36. The defendant, VICTOR MAMBRUNO, individually and in his 


official capacity, consulted with, counselled, and advised other 


of the defendants as to whether the plaintiff should be rotained 


EXHIBIT ¢& 


in his position as fi »f£ the Waterbury Parking 
Authority or given a nearing after he was disni 1, and his 
desires and recommendations were considered when said decisions 
were made. 

39. The defendant, RR MAMBRUNO, individually and in his 
official capacity, has participated with otner of the defendants 
in the discussions anda iecision-naking process that led to tne 

‘ ' Gecision to dismiss the plaintiff f1 his position without not 
is or hearing and is one of those in fact resvonsible for the making 
of that decision. 

39 Since July 19, 1974, en unemployed. 

39 ‘The defendants have | ( issal of the 
plaintiff for reasons other than those stated in the letter of 

e? July 5, 1974. 


- 4Q In September, 1973, the plaintiff ran for the position 
: of Comptroller of the City of Waterbury in the Democratic prinary 


* . . e7 + sa rncl - ‘ he ; i We } 
as a member of a slate of caneliGaatce headed Dy wid 


Verriker, who was a caitiuidate for mayor. 
; 4} The opposing ticket in that primary election was headed 
by the defendant, VICTOR MAMSRUNO, was at that time the mayor 


of the City of Waterbury. 
49 The Maubruno slate was victorious in the Derocratic 
primary and in the sub ient election for mayor. 


4 3 Tne defendants, &. MORRIS PV INE, RAYMOUL GIANNAMORE , 


WILLIAM BAL 7 N, ana ALU! a lue 
personally ana politically, with the defendant, VICTOR MAMBIXKUNO, 


aud have acteu to carry out his wishes. 


of th Board of Ta View of 
elective lic posit , purs 
other ! bers of saiu yard, 
asses ents. 


45 On occasion, and part 
plaintiff, in his capacity as 


Review and while pursuing his 


unfavorable to those uesired by 


and upon wnaich that defencant, 
wishes known. 

46. In late December, 197 
hiyhest-ranked candidate on th 
of Executive Director of the W 
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Gefendants, and particularly A 


t 


and VICTOR MAMBRUNO, deliberat 


dilatory conduct, delayed his 
47. During his service as 
Parking Authoxdty, he has atte 


suing his puplic duties, whict 


subordinate employees of the W 


associates of the defendants, 


February, 1970, been a member 


the City of Waterbury, a non - 
it to which he, sitt with two 
rs appeal s fro property tax 


a wenber of the Board eS tax 
lic duties, has taken positions 
the defendant, VICTOR MAMBRUNO, 
through his agents, had made his 


3, when the plaintiff became the 
« list of eligibles for the position 
aterbury Parking Authority, the 


LBDRT E. PROVOST, R. MORRIS PAINE, 


certification fo 


Executive Direct 


conflicted with 


r that 


ly and unnecessarily, 


through 


position. 


or of the Waterbury 


the 


de 


iwted to make decisions, while pur- 


sires of 


dwerbury Parking Authority, who are 


R. MORRIS PAINE 


and VICTOR MAMBRUNO. 


4e@- The plaintiff was dismissed from his position as 


Executive Director of the Wate 


fendants in retaliation and as 


roury Parking Authority by the de- 


a penalty for th 


e plaintiff's 


exercise of his Pirst Amendment and other rights to run for 


public office and to hold and carry out the duties of positions 


of public responsibility. 

49. At all tines the defendants herein hamec fay acted 
under color of sté ana city Jaws, ordali 248, regulations, 
customs, and usages. 

50. The individual cefendants herein heed nave engaged in 


a common enterprise and conspalracy for the purpose of depriving 
/ the plaintiff, without due process of law, of his position as 
Executive Director of the Waterbury Parking Authorit 
52. The défendants herein named have actea leliberately, 
willfully, and for the intended purpose of depriving tne plaintiff 


of his position without due process of law. 


\ 
52. The dismissal of the plaintiff from his position was a 
matter of much public interest in the Waterbury area and received 
. Substantial coverage in the Waterbury Republican and the Water- 
: _ bury American, the two major newspapers that serve the Waterbury 


metropolitan area, including an editorial on the subject of his 
dismissal. Copies of fourteen newspaper articles which appeared 
in those newspapers between June 28, 1974 and July 24, 1974 are 
, attached as Exhibits irough P. 

53. Said newspaper articles included repetitions of the 
charges made against tne plaintiff in the July 5 letter signed 
by the cefendant, K. MORRIS PAINE, including charges »9£ lack of 
tact, abrasive personality, lack of respect and con ijderation for 
others, the making of statements and taking of action without 
adequate knowledge of the facts, and the causing of deterioration 
of employee relations (see Exhibits E,F,J,K,L, and ). 

4. I+ is the belief of the plaintiff that the defendants 
have placea the letters of July 5, 1974, in his personnel file 


and that those letters will remain a permanent part of his 


wa Fi 2 Yr@>bult Cc t luct of the defencant i the 
attenuar.t ublicity, tn Lele) I , reputati e i ft xr OF th 
plamtift been cestroy‘s I criously a Le 
56. As a result f the c 1ct Of the d ndant z the 
attendant publicity, ability of the plaintiff to obtain future . 
employuwent in ilar execut positions has been t ed o1 
seriously « aged. . 
: Fs is a result of t ¢ t of the defencant nd the 
attendant } licity, ¢t ibility of the plaintiff to obtain futur: 
positions of public service, both elective and appointive, has ‘ 
been destroyed or seriously dahmagea. 7 
7 
a V. FIRST ACTION 
; se The conduct the defendants, acting ur r color of 
law, in subjecting t plantiff to the destruction of his good 
name, reputation, al honor, ard in seriously damaging his 
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thout pro- 
viding the plaintif{£ witn notice of the charges, hearing, con- 
frontation, and an opportunity to defend, constitutes a deprin 
vation of the plaintiff's liberttes without cue process of law, 


contrary t the Fourteenth Ame! nt to the United S 


aa 


tes 


Constitution and to 42 U.S.C. ] Js 


/ 69. Under Connecticut law, and particularly C.G.5. 7-417 and 


C.G.8. 7-419, and under the Civil Service Rul ind Regulations 


of the City of Waterbury, particularly Chapter IX, a} ition- 
ary employee of an agency may be dismissed by the appointing 
authority at the end of his probationary period without cause, 
but he may not be dismissed during his probationary pcriod except 


by “a departinent head with the approval of the Director o 


Personnel: and only with cause, i.e., only if he is “unable or 


unwilling to perform the duties of the position satisfactorily” 
or if "his habits and lack of dupeadability do not merit his con- 
tinuance with the service." 

©. Said state law and Civil Service rules and regulations 
create a legitimate claim of entitlement and a legitimate expect- 
ancy that a probationary employee, and especially the probation- 
ary head of a departient, wi.i not be dismissed prior to the 
termination of nis probationary period, unless his conduct is 
such as to bring him within the dismissal provisions of state law 
and Civil Service rules. 

@. Said state law and Civil Service rules and regulations 
give the plaintiff a property interest in the retention of his 
position, at least until the end of his probationary period. 

@. The plaintiff was dismissed during his probationary 
period, and not at the end of it. 

@. The conduct of the defendants, acting under color of 
law, in dismissing the plaintiff without notice of the charges, 
hearing, confrontatdon, oraan opportunity to defend constitutes a 
deprivation of the plaintiff's property without due process of 
law contrary to the Fourteenth Amendment fo the United States 


Constitution and to 42 U.S.C.1993, 
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VII. Tilt CAUSF_OF ACTION 


64. The ¢ t of tac endants, ting und C ro 
luw, 1 isnmissi e plaintiff in retaliation for t exerc 
‘ t 
of his First A nt and ot rights t run £c lic office 


reSponsibility, 3 protected by the Fourt nth Ame nt, con- 
stitutes a deprivation of t laintiff' liberty property 
without dt proc of law, rary to the Fourt nth Amendment 


to United State Constit n and to 42 U.S.C. 1953. 
VIII. FOURTH CAU Or ACTION 
65. The conuuct of the uefendants, acting unuc) color of 
law, in conspiring together to dismiss the plaintiff from nis ‘ 
one position as Lxecutive Direct of the waterbury Parking Authority 
; without noobice of the charges fainst wim, Nearing, confrontation, 
: and an opportunity to defend, and in ret liation yx the exercise 
of his Pirst fAwendnent rights, 3 protected by the ! rteenth 
Amendment, constitutes a conspiracy to deprive tac |; sintifté of 
nic tiberty and property w.thout due process of law, contrary to 
the Fourteenth Amendment to th United States Constitution, ana 
to 42 U.S.C. 1983. 
WUBREFORB. , the plaintiff prays that this Cou 
1) Assume jurisdiction of 3 case; 
2) Permit the plaintiff to file and pr ste 
this action in forma pauperis; 
3) Issue temporary maupermanent injunctions re- 
dinstating the plaintiff in his position as ecxccutive 
~13< 
j 
. 


director of the Waterbury Parking Authority and 
enjoining the defendants from dismissing the 
plaintiff from that position, except by due process 
of law; 

4) Enter a final judgment declaratory of the 
right of the plaintif? to be dismissed from his 
position only by due process of law; 

5) Grant the plaintiff back pgy from July 19, 
1974; 

6) Grant the plaintiff compensatory damages 
in the amount of $75,000.00. 

7) Grant the plaintiff punitive damages in *he 
amount of $25,000.00; 

8) ‘Tax the costs of this action against the 
defendants; 

9) Grant such other and further relief as may 
be just and proper to the plaintiff. 
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PL I ‘S VERIFI TION OF ¢ 
Plaintiff, FRANCIS X. CALO, being first duly rn, def 
and says that he has read the foregoing complaint reto atta 


and finds it to be true to the best of his knowled ind belix 
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July 5, 914 
Director of Pe el hx. Franci » Calo 
: Wy ne : 
City of Waterbury 25 Norr Sire 
J =} ° aPeee eS ee LJ- aly nr n+ 4 
Waterbury, Connecticut Waterb » Connecticut 


Dear Sir: 


Rules anc 
approval 
from the position of sxecutive wirector O41 the rarKing Authority nereby 
advises the reasons for that removal. 


acceptance of it, members of thei 
outlined the job requirements stressing the foliowing points: 


The operation of the Parking Authority nas been very success 
ful and the guidelines set up for its operation require no 


immediate changes. 


In his position he would be working with pco} le and it was 
important that there be no excessive cemonds biade but that 

there should be naraonious relations between management and 
persomiel. 

That the P. rity is (Orking ) s that during mi 
probationary peri in the pc ton he shauid make every effort 
not to be a "Big Siiot” or “Soss"; wnat, in sense, he himseil 
was on trial to demonstrate that the wore otf whe ing Authority 


would work smoothiy and successfuily unaer his direction. 
Menkers of the 4 } 
Mr. Calo's problems and progress and nave set Up, witl 
evaluation aid covering various points of } 


probationary period, due to his lack of tact, his atrasive 


During 
ersonality, his lack of respect and con: 
vf é 


for the knowlecse, ability, 


the ope 
would be 
has a 


additioné 


not only personn 


with whom the 
done already. 
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This action has been appr 


posted Specigl 
at the office 
following nm 


William Bartc 


James Jannitto 
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' Director of Personnel ‘ i 
City of Watorbury * 


Waterbury, Conicoticus 
Dear Sirs 


In accordance witt 
Regulations, the Watervury 
to remove Francis X, Calo fx 
Authoritye 


239 and 
>) 
vd. 


rove 


os wirector oi tLe £arsang 


‘ 
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Subsequent to his certification for said 


ance of it, members of the Parking Authority 


ined the job requiraientse 
Members of the Authority have reviewod with hin at two-weex intorvals, 
Mr. Calo's problems and pro; 3g and have set up, with his approval, 
an evaluation aid covering various points of pervormancee 
‘ 
The Parking au finds during this working test period that Mr. Calo 
$o wnable to perform the duties of tha position pati jtactorily and that 
; “ his habits do not merit his continuance with the vervicde ' 
‘ ’ 
This aotion has been approved bir tha Park Author 
posted Speoial Meeting of the ,Authori held et ils 
at the office of the Authority in the Chase Building 
The following mombers of the Parking Authoraty were presgnivts 
: R, Morris saaneg 4 ’ 
Raymond Giann tore \ ; 
William Barton ‘ 
Janos Jannitto 
The four above-listed acmuurs polled individually voted for approval. H 
ry t/) qu? of 4 Va he nan | > aa Z 
y rp 
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Jb th ibd hs 
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t Fr 
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and then 


specifically 
her the Authority is sati 
fied with the way Calo is doing 
his job Paine said he would r 

comment 

He said he feels that as an in 
dividual he shouldn’t have any 
observations and that any ge 
era] statement either way ouveht 
to come from the entire board 

“We will meet apain next 
week to review this,”’ he s: 
c iding that “it has been 
ficult" to get all five memb 
together “to discuss things. \ 
are going to have a review...We 
haven't had a director for quite 
awhile.’ 

Asked if Calo had heen asked 
to resign, Paine answered only 
iidirectly that it is “alway 
gessibility” that he’ could 
when pressed as to whether 
tus been suggested to the dire 
tm, Paine replied, “Officially, 1 
ca@inot say.” 

Is there any validity to re 
pots that Calo and the staff 
am not getting al 
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VuS asker am interested in 
ary person who t over a 
jai and how they perform with 


tie people they work with," he 
sad 
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INITED STATES DISTRICT COURT 
, 


DISTRICT OF CONNECTIC'T 


on 


CIVIL ACTION NO. H-74-269 
FRANCIS X. CALO : 


EERE Oe ewe oe 


~ | 
Plaintiff : | 

: i 

: & 

Vv. $ 

4 § 


E, ET ALS : 


Defendants 3 
z = as SEPTEMBER 18, 1974 


te eee 


AF PIDAVIT | 


Personally appeared Victor Mambruno, of Waterbury, 


Connecticut, who, being duly sworn, deposes and says: 


i. That he is the Mayor of the City of Waterbury and 


has been Mayor since May 30, 1971, upon the death of the late 


yor Edward D. Bergin, and has since been elected to the office 


twice, in November 1971 and November 1973. 


2s He is aware that in September 1973 Mr. Calo ran 


anneal 


oy 


or the position of City Comptroller on a Democratic primary 


oo 
~ 


which ran in opposition to a slate that he headed. 


| 
' 
| 


os At that time Mr. Calo was a member of the Board of 


Tax Review of the City of Waterbury. 


4. At no time did he attempt to remove Mr. Calo from 


his position as a member of the Board of Tax Review. 


5. At no time did he in any way attempt to prevent 
Mr. Calo from assuming the position of Executive Director of the 
Waterbury Parking Authority, a post that Mr. Calo "won" by placing 


secona in a Civil Service examination. 


6. When the Corporation Counsel ruled that the person 
who placed No. 1 in the Civil Service examination was legally en- 
titled to remain in his Street Department position, then affiant 
immediately approved the certification of Mr. Calo and signed 
Mr. Calo's “rate card" for the Parking Authority position. No 


City employee can assume a City position until the Mayor signs his 


rate card. 


Ve Affiant has never interfered in any way with 
Mr. Calo's assumption of the probationary position nor in any way 


interfered with him during his probationary period. 


8. aAffiant never gave any information to the press 
concerning Mr. Calo, concerning the items referred to in Para- 


graphs 52 and 53 of plaintiff's complaint Subsequent to July 5, 


1974, in response to a press query, affiant 1y have talked to a 
person from the press. 
, Z 
eS a t 
4 +7 Yee nee r / PUL s. CES 


Victor, Mambruno 


STATE OF CONNECTICUT: 


Jaron mnerme 


ss. Waterbury 
COUNTY OF NEW HAVEN: 


ee 


On this, the 18th day of September, 1974, personally 


appeared Victor Mambruno, signer and sealer of the foregoing 


, Affidavit and swore to the truth 
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ey 
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fe) 
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ene 


° John F. Phelan ‘ 


Commissioner of the Superior Court } 


i 
: 
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UNITED STATES DISTRICT COURT 
? For The 
DISTRICT OF CONNECTICUT | 
CIVIL ACTION NO. H-74-269 
FRANCIS X. CALO Hy 
Plaintifé : 
Vv. 2 | 
: | 
R. MORRIS PAINE, ET ALS : 
Defendants : i 
: SEPTEMBER 18, 1974 
| 
OP Poe DAV Ee | 
Personally appeared Albert E. Provost, of Waterbury, 
Connecticut, who, being dulv sworn, deposes and says: 
| 
1. He is a defendant in the captioned matter. 
od 26 He is Personnel Director of the City of Waterbury, 
acting, in that capacity, undcr a special assignment pursuant to 
the Waterbury Civil Service Rules and Regulations. 
3e In regard to the allegations of Paragraph 43 of 
5 "the plaintiff's complaint, affiant states that he is an independent 
voter and, as a classified service employee of the City of Water- 
bury, and more particularly as Personnel Director, }}. is forbidden 
H ' 
| 
| 
| i 
| i 
. } 
ae | 


to participate in partisan political activity. He is not closely 


associated, either personally or politically, with the defendant 


Mayor, or with the three named defendants who are Parking Author- 


ity Commissioners. 


4. As to Paragraph 46 of the plaintiff's complaint, he 


avers that he did not process the certification of Mr. Calo until 


March 1974 for the following reasons: 


In November 1973 an eligibility list for the position of 


Executive Director of the Waterbury Parking Authority was estab- 


lished. Mr. Calo placed No. 2 on this list. The ro. l candidate, 


Mr. DeLeon, has for many years been Street Superintendent of the 


city of Waterbury, and “tried out" the Parking Authority position 


for two days and then decided to return to his Street Superintend- 


ent position. The Board of Public Works, the appointing authority 


for the Street Superintendent's position, requested, in late Jan- 


vary 1974, a ruling from the Corporation Counsel as to the status 


f Mr. DeLeon's position with the Street Department. On March 5, 


1974 the Corporation Counsel ruled that Mr. DeLeon in fact never 


officially resigned as Street Superintendent. Thereupon the legal 


ruling was obtained, which cleared the way for the appointment of 


the No. 2 eligible, Mr. Calo, to tne Parking Authority position. 


On March 6, 1974 affiant certified Mr. Calo's name to the Parking 


Authority. 


- tu 


eee 
a 


i 


5. As to plaintiff's Lie tic in Parcagra} 53 and 
54 and other portions of the complaint, that n yspape% articles 
caused him harm ana deprivation Oo} his First Amen t rights, t 
affiant can aver that he never called any newspaper reporter to 
give such reporter any information on this matter. He may have 
given information to a reporter when the reporter called him in 
regard to a statement made by Mr. Calo. He does know, however, 
that the attached July 5, 1974 letter from Mr. Calo to him arrived 
at his office from Mr. Calo with the notation on the lower left- 


hand corner that a COpy of the letter was being given "to the 


newspaper”, the Waterbury Republican ane American. 


STATE OF CONNECTICUT: 
ss. Waterbury 
COUNTY OF NEW HAVEN: 


On this, the 18th day of September, 1974, f rsonally 
appeared Albert E. Provost, signer and sealer of th sbove Aff1- 


davit, who swore to the truth of same, before me, 


John F. Phelan 
i Commissioner 0% the Superior Court 
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UNITED STATES DISTRICT COURT 

| 
For ‘ine | 
DISTRI C CON ae 

} CIVIL ACTION NO. H-74-269 

}) FRANC1S X. CALO : : 

Plaintiff : j 
it Vv. : 
| : 
|| R. MORRIS PAINE, ET ALS ‘ : 
| 2 

Defendant : 

Soe ene ee eee : SEPTEMBER 18, 1974 
° ee 
‘ 
. MOTION OF NDANTS TO DISMISS COMPLAINT | 
- ! | 
| The defendants move the Court as follows: 
; 
| To dismiss the complaint, with particular reference to 
plaintiff's claim for a temporary and permanent injunction re- 
| 
i instating the plaintiff to his (probationary) position as Executive 
Director of the Waterbury Parking Authority, because the complaint 
» does not state a substantial federal qu stion. The plaintiff's 
; k 
| 
' : . c + 7 »{ - M 
j, claims (that the application,of the Waterbury Civil Service Rules 
} y 
} 


an@ Regulations re termination of a probationary employee consti- | 


| 


| tute, as to a deprivation of "liberty" and of "property in- 


" 


terests" and constitute a violation of his First Amendment rights) 


|; are without merit when viewed against the case liw of this Circuit 
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and the 


Victor M 


CO! 
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By: John 


Their 


Attorneys 
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1ORANDUM RL: EVIEW PERFORMANCE OF 


‘mY D 


EXECUTIVE DIRECTOR, WATERBURY PARKING 


A. ApE ylica aD le saw. 

Appointments to the Executive Directorship of the Waterbury 

irking Authority are governed by the applicable provisions of the 

General Statutes and the Rules and Regulations of the Civil Service 
c 1ssion of the City of Waterbury. The statutes and the rules 
establish the procedures to be followed and the criteria to be applied 
in evaluating a probationary appointment, and in determining whether 
that appointment should be made { There exists no authority, 


other than the statutes 


this subject, and 


J 
any attempt by persons other than those designated by the statutes 
and rules to dismiss or remove from office a probationary appointment 
is without basis within the law. 


re lat 
Leyusiat 


' Q heemiers Drak - ‘ 
Bb. Who May Dismiss Probationar Otricers. 
SS Se 


As the following anai how, no member of the Waterbury 
Parking Authority acting by himself mey dismi 
qduring nis probationary per 


Authority acting as a whole with such authority. As a municipal age 


the Executive Director 


riod. Nor does the law vest the Parking 

eNncy , 
the Parking Authority has only such powers as have been conferred upon 
it by statute. The al 2 


_ h 3 ~ + y +c _Y 7 1 y N y 
n this instance 1s Speciai Act No. 06. 
approved Augus* ll, 


€ 
1955 - an act creating a Waterbury Parking Authority, 
1s amended by Special Act - Senate Bill No. 295-371 on May 21, LOS7. 
section ll of this Act specifically states that all personnel employed 
by the Waterbury Parking Authority shall be employees of the City 
Waterbury and shall have all the rights of the employees of the City. 
On its face, the Section applics to probationary employees as well as 
‘rmanent employees. Nothing within the Act speaks to the procedure 
by which such employees are to be hired or terminated, and it is clear 
from the omission of this essential concern, that the purpose of the 


act is to subject the Authority to civil service rules and regulations. 


Section 7-417 of the Connecticut General Statutes provide in per- 
tinent part that at the conclusion of a probationary period. the appoint- 
ing officer is to determine whether or not the candidate's .pyointment 
should be made permanent. This authority lies exclusively in the 
appointing officer under the terms of the statute. 


I . 
Chapter 9, Section 5 of the Civil Service Rules and Regt ulations 
rmits a determination to be made during a probationary period by 
1 7 + oy } : ‘ , 
a | deoaxtinent head, with the approval of the Director Of 1 


" ersonnel' 


as to whether an employee should be removed from his position. Nor- 
mally, the regulations would supplement the provisions of Section d- 
417 cheubtinaad above, that is, dismissal might occur under the 
rules for the reasons stated therein, if in the view of the Director 
of Personnel and the department head such action is necessary 


ic >t . +n + +nHe - ac - ‘ ; - . 
However, in the instant case, the party under examination 15 


in fact the department head. The rules do not provide for alter- 
natives in such a case, and it 1s submitted that, concerning pro- 
bationary periods for department heads, the statutes alone govern 
the proceduge to be followed in determining whether the appoint- 
ment should be made permanent. 


Whether or not this is the case, it is clear that under the 


rules and regulations, at least the approval of the Director of 
Personnel of the Civil Service Commission is required. In addition, 


it is clear that neither individual Parking Authority commissioners, 
nor the Authority as a whole may exercise this function. 


. 
C. Reasons for Dismissal. 
REASONS £05 > Seon 
, 
Section 7-417 of the General Statutes permits tne appointing 
officer to discharge a candidate at will at the conclusion of his 


probationary period. Although few cases have been Gecided on the 
issue, it is submitted that even the appointing officer cannot act 
arbitrarily and capriciously in making his final evaluation, but that 
due process requires him to follow some standard which is both ascer- 
~ainable and fair in reaching his conclusion. 

In addition, as the rules provide, dismissrls may take place 
during the probationary period for the reason stated in Section 92 
of Chapter 9. This section carefully describes the specific reasons™ 
for which a probationary dismissal may occur, and i should go with- 
out saying that dismissals may °2t occur for other reasons than those 
stated. The rules do not provice for a dismissal at will even by the 
Director of Personnel and department head during the course of a 
probationary period. 

In the instant case the Executive Director of the Parking Authority 
has not concluded his probationary period, so that the provisions of 
Section 7-417 do not apply. In addition, no reasons whatever nave been 
submitted which would grant any person or body the authority to dis- 


miss pursuant to Chapter 9, Section 1f the Civil Service Rules, 
whether or not such rules can be de. d to apply to a department 


head during a probationary period. ain addition, the Executive 
Director has been given no opportunity whatever to respond to any 
charges that others may have levied against him, nor has he been 
informed of who might have levied those charges. 


D. Conclusion. 

The procedure sought to be followed by the Waterbury Parking 
Authority in its evaluation of the performance of the Executive Director 
is without any basis, either under the Civil Serv.ce Rules and Regula- 
tions, or under the General Statutes. The Parking Authority itself 
is simply without power to terminate this probationary period. More~ 
over, no reasons whatever have been advanced for the position assumed 
by the Parking Authority, nor is it clear that this position is in 
fact the position of the Authority as a whole. Under these circumstances, 
there is no basis whatsoever for permitting the removal of the Executive 
Director. i 7) J 
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| UNITED STATES 


DISTRICT OF CONNECTICUT + 


FRANCIS X. CALO 4 


: | Vv. CIVIL NO. H-74-269 


R. MORRIS PAINE Chairman of 
the Waterb I 
Authority 
in his offi 


MEMORANI 
DEFENDA! 


This is an action brought by plaintiff Francis X. Calo 
former probationary Executive Director of the Parking j 
Authority of the City of Waterbury, pursuant to 42 U.S.C. 
§ 1983 (1970) and 28 U.S.C. § 1343(3) (1970) against the | 
chairman and members of the Parking Authority and the city 


Civil ‘ice Commission and the mayor alle; that he was 


dismissed from his position without a prior hearing in viola- | 
tion of his rights to procedural due process and in retalir- 
ion for political activities in opposition to the mayor of 
the city. The matter is currently before the Court on 


plaintiff's motion for a preliminary injunction, ' ich was 


+e) 


denied following a hearing, and defe ndants' motion to dismiss | 
3 oO» 


the complaint. It is unnecessary to detail the reasons for 
7 


denying the preliminary injunction as such deniai was based 


upon a failure to show irreparable injury and, in addition, 


must follow from this ruling on defendants' motion to dismiss. 


-White, Civ. No. 14,986 (D. Conn. May 31, 1972). Additiona-ly, 


The defendants’ motion to dismiss is somewhat ambiguous) 
in that it states that the complaint does not allege a''sub- 
stantial federal question." Although this could be construed 
as a motion to dismiss for a lack of federal jurisdiction 
under 28 U.S.C. § 1343(3), the Court chooses to construe it 


as a motion to dismiss for failure to state a claim on which 


relief may be eranted. Fed.R.Civ.P. 12(b) (6); Sheahan v. 


as testimony was presented at the hearing on plaintiff's 
motion for a preliminary injunction and other materials, in- 


cluding affidavits of the defendants, were submitted by the 


defendants and not objected to by the plaint iff, the motion 
will be treated as one for summary judgment. Fed.R Civ Fr. 


Ne 


12(b); Fed.R.Civ.P. 56. 


I. 


In October 1973 plaintiff Calo took a competitive civil 
service examination, offered by the Civil Service Commission 
of the City of Waterbury, for the position of Executive 
Director of the Waterbury Parl ing Authority. On March 6, 
1974, his name was cert ified by the acting director of the 


Civil Service Commiss*on to the Parking Authority as the 


highest ranking name on che list of eligibles for that posi- 


tion. On March 11 he commenced employment as Executive 


Director, but pursuant to the applicable Civil Service Rules 


: 
: 


| 
. | 
° ce Sm 
| 
| ’ 
and Regulations of the City of Wate rbury he was placed on 
probationary status for the first six months of his employ- 
ment. 
During the next few months, Mr. Calo met with members 
| of the Parking Authority on several occasions and ived 
| some evaluation of his perfo There is dispute bett n | 
the parties as to the frequency of these meetings, whether 
they were conducted on a regular basis, and the content and 
scope of the evaluative discussions which took place. Hote 
arr ee ' , A 
ever, for the purposes of defendants motion if may be assumed} 
that there were only three brief meetings and that no detailed 
criticisms, pointing to specific incidents of poor job per- | 
-~@ 
formance, were presented to the laintiff. ’ 
’ 
= ‘ ‘ ‘ 
4 On June 13, 1974, plaintiff was asked by defendant | 
| parking Commissioner Giannemo1 to consider resigning, a 
{ 
‘ 
| course of action which the plaintiff rejected. The request 
was renewed at an “evaluation” session on June 27, 1974, and 
H 
once again the plaintiff expressed his intent to remain‘in 
his position. The members of the Parking Authority then in- 
I : 
formed the plaintiff that unless he sul mitted his resignation 
by noon of the following day, he would be fired. At the re- 
- é > | 
quest or plaintiff's attorney who was present at part of the 
meeting, the issue was deferred and a meeting was scheculed 
for July 2. On that date, plaintiff, with his attorney pres- 
ent, stated his objection to the Parking Authority's proposed 
course of action, based upon their failure to detail the 
} 
5 7 * 


{ | 
. 
-~ 4 e- 
| 
| reasons for his dismissal and to provide him with an oppor- 
| 
| tunity to refute those charges. Defendant Paine, Chairman 
| ; 
| of the Parking Authority, offered to detail the basis of the 
| 
: } . ' ; ‘> ‘ cf c ex 
, Authority's decision, but the plaintiff refused the offer 
a | . 
because of the informal nature of the meetin 
| 
| " . . . . 
A formal public meeting was held to consider the issue 
| 
of Mr. Calo's dismissal on July 5. At that meeting the mem- 
bers of the Parking Authority voted to request permission of ' 
' 
the director of the Civil Service Commission to remove the 
i 
| rlaintiff from his position. In addition, at the plaintiff's 
insistence, a letter from the Author*‘.y to the Acting Director 
, ae : : F 
of Personnel of the Waterbury Civil Service Commission, 
setting forth the grounds for his dismissal, was read into 
a" the record. The relevant portions of that letter stated: 
l 
"During this probationary period, due to | 
his lack of tact, his abrasive personality, his ; 
lack of respect and consideration for the knowl- } 
edge, ability, time and interest of personnel of i 
the Parking Authority, his over-reacting to un- 
familiar situations, h making moves and state-° ‘ 
’ g 
ments without sufficient knowledge or background : 
of matter under consideration, have caused { 
employee relations to deteriorate very arkedly 
with the result that performance has suf fered 
and public relations have suffered. 
"Lacking cooperation, credibility and : 
; respect, there is no way in which the operation 
of the Authority can continue to be successful. i 
No purpose would be served in continuing the j 
probationary period, since the situation has i 


already become intolerable and is not one which 
can be remedied by additional exposurs and/or 
training. The many incidents of conflict involve 
not only personnel of the Authority but member's 
of the public and others with whom the Authority 
has relations. Irreparable damage may have been 


done already." 


There is no dispute, and the minutes of the meeting r¢ flect 


that the defendants were hesi 


ce 


int to publicize the rea 
for the dismissal, but deferred to the plaintiff's request. 


It is clear from the minutes of the meeting that the plaintiff 


was not provided an opportunity to respond to the charge in 


& 


any way and that, in fact, the vote on his removal took place 
prior to the arrival of his attorney at the meeting. 

On July 5 the Civil Service Director ratified the 
Authority's decision and plaintiff was dismissed from his 
position, subject to his right to receive pay for the next 


two wecks. Subsequent to his dismi s: plaintiff made 


several requests for a hearing befor ne Civil Service 
Commission, but was refused. There is no dispute that at no | 
/ 


time either before or after July 5 did the defendants provide | 


the plaintiff with notice of the specific charges against him,]} 


an opportunity to confront witnesses or to refute the general-| 
ized charges contained in the July 5 letter. | 
Mr. Calo is a political figure of sorts in the City of | 


laterbury, having served on the Board of Tax Review and having, 


| 
| 


sought the nomination for Comptroller of the City of Waterbury 
in September 1973 on a Democratic primary slate in opposition 
to the slate headed by the current mayor of Vaterbury, a 
defendant in this action. Mr. Calo and his slate lost that 
election. 

Probably as a result of his political activity, the 


events surrounding, his dismissal were the subject of fairly 


| 


me ia 
substantial coverage in the local newspapers. He has attached 
to his complaint copies of 14 artic le which appeared in the 


2) 


newspapers. f them detail the developing procedural 


status of his di sal and his subsequent efforts to obtain 
review of the decision of the Civil Service Commission. Only | 


two of the articles mention the reasons for the dismissal, as | 
’ 


set out in the letter of July 5. However, the defendants 
admit that the dicmissal did receive considerable publicity 
and was a matter of substantial public interest. 

Finally, there is no dispute that plaintiff Calo has 
remained unemployed since the date ot his dismissal midway 
through his probationary period. The extent of his efforts 


to obtain 


ployment, however, remains substantially undis- 


closed. 


Il. 


Defendants first argue that their action in dismissing 
the plaintiff was not under color of state law as required by 
42 U.S.C. § 1983 (1970). They acted pursuant to the Civil 
Service Rules and Regulations of the City of Waterbury which 
were adopted in 1962 following an amendment to the City 
Charter providing for the creation of a civil service system. 
From this they draw the conclusion that they were acting pur- 
suant to municipal, not state, law. 

This is not a case in which a municipality or agency 


thereof is named as a defendant. The plaintiff is properly 


suing it 


the Civil Service Commission and ¢t 
and official capacities. Thus, no is i 
whether a governmental entit ay 
of 42 U.S.C. § 1983 (1970). Ci Ke 
U.S. 507 (1973); Monroe _v. Pape, 365 U.S. 
Rather, the question presents i is whetl 
pursuant to regulations pr lgated by c 
commission are acting under color of stat« 
Regardless of what the situatior 
cases, it is clear that at least re tl 
was under color of state law. In State ¢ 
Reidy, 152 Conn. 419 (1945), the Connectic 


discussed and upheld 


system. At issue in that case was 


established under the Connect 


municipal civil service systems 


authority contained in the Waterbury City 


held that it did not and therefore the Wat 


What is 


system had been validly created. 

instant case, however, is the Supret Coun 
that "[bleing a creature of the state, @ 
has only such powers as nave been granted 


lature, wnether by general or special act. 


(Emphasis added.) In light 


the relationship of the city of Waterbury 


as valid the Waterbury 


of this authori 


t rit", ers o! 
n their vidua’ 
presented as to 

" tt , cer 

I n | p € 
’ ‘ 1 /.19 
. ae ’ wie 
) fs 187-1] 2 (1! ei 
viduals who act 
it civil service 
law. 

ht be in other 
e ' +4 

det idant action 
rel, eee 


> civil service 
the procedure 
e Act for creating 
the preexisting 
Charter. The Court 


ervice 


f interest to the 


oO 

t's observation 
city of Weterbury 
to it by the legis- 


42° 


clear that whenever an official of that city act pursuant to 
! 
municipal law, he also acts under color of state law. $ 
| 
Love ve Nav rrc, 262 F. Supp. §20 (C.D. Ca i. rer: cf. hur te , 


v. Wil , 365 US. 715 (1961); 
Kissing: sit At rity, 274 F. $ 
438 (S.D. N.Y. 1967) 

lil. 

The plaintiff's first claim is that the defendan have} 
violated his fourteenth amendment rights to « proce | 
dismissing him without first providing o statement o f fic 
reasons for his dismissal and a precermination heari ~ el 
parties agree that the merits of this claim be judged by 
the standards contained in Board of Regents of State ( } ; 
v. Roth 408 U.S. 564 (1972) and Perry v. § lerman, {I Fe 
593 (1972). 

Roth est ablished that a public employce is ent itled ¢t 
a due process hearing only if he can demonstrate that his 
dismissal deprived him of an interest in "liberty" or that he 
had a "property" interest in his continued employment 
Plaintiff Calo argues that under the terms of the Waterbury 
Civil Service Regulations he had such a "property" interest 
and also that, as a result of hi: dismissai and tne publicity 


surrounding it, he has been depri ved of an interest in 


"Viberty." 


had a 


was entitled to a pretermination hearing. In Roth the Court 


held t 


that s 


ovher 


upon 


his cl 


tenure 


tiff w 


status 


of the 


property interest 


4 


hat: 


Ceo ete oe : ; 
for plaintiff's contention that he 


and thus 


"To have a propery 


a person clearly 
abstract need or 
have more than a 
it. He must, ins 
claim of entitlem 


uch a legitimate c 


than a formal tenu 


“rules or mutually 


aim of entitl nt 
In this case, th 
nor such mutually 

as hired and was 
for a period of s 


Waterb Civil §$ 


“The prot itionary 
an integral 
and hall be util 
€ loyee's wor 


to his 1 iti 


whose perfor 


08 U.S. at 601, the Court made clear 


laim could be predicated on something 


ve contract; it could also be based 
explicit understandings that support 
to the benefit ... ." 


e was neither a formal contract of 


explicit unders 


;. The plain- 
»diately placed upot probationary 


ronths. Section 1 of Chapter IX 


ervice Rules and Regulations states: 


f the examination pt s 
( } ror slo € 1s Ovose = y an 
for securin the 1 et ezrec= 
f a new or promoted e€ yloyee 
for rejecting any employee 


that he had no entitlement to con- 


the initial six-month probationary 
~ 


period. 101 1 gues 1at he did have a legitimate 
xpectation of con i d employmer tu ‘ he six-month 
before 


period and thus 11d 1 ye fired withe a hearin; 


6 


the end o 1e six-mor 1 period This rpument s without 
t 
merit. 
The power of the Parking Authority to dismi 
} 5 J 
ee 


lorinege 
curing 


plainti his probationary period is governed by 


Section 5 « ie W bt Civil Service Rules and Regulation: 


which provides in relevant part: 


"(a) At any time during the probationary 
period, a departmet head, with the 

of the Director Personnel, may remove 
employee if in hi opinion the working t 
period indicates ha em j 

or unwilling to : } 

position satis 

and lack of d 
continuance 

moval, a report in 
the Director of P 


listing the re 


"(b) If an employee has c mmitted an 
which is considered cause for discipli 


it prior noti 


action under Chapt X he 
I 


by his depart nt head wit 


1OL 


The writt-n report listed in S¢ ction 6(a) 
above is mandatory. 


"(c) If, however, a employee is dismis 
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his job, h« tall be given fourteen calenda 
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